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High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

District : UDALGURI. 

 

IN THE COURT OF MUNSIFF , UDALGURI. 

 

Present :    N.C.BHUYAN, AJS, 

MUNSIFF , UDALGURI. 

Monday , the 28st day of September, 2015. 

TITLE  SUIT NO. 05/2012 

TITLE  SUIT NO. 05/2006 

 

Sri. Chandra Mohan Chetri & ANR            

                                                ….Plaintiffs. 

-vs- 

Sri. Narayan Tudu & ORS                                            

....Defendants. 

This suit coming on for final hearing on 08/09/2015 in the presence of:- 

             M.C. Narzary   Advocate for the plaintiffs  

 N. Daimary  Advocate for the defendants 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:- 
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JUDGMENT 

 

 

1. The instant suit is filed for the declaration, ejectment/ recovery of 

khass possession and for permanent injunction, valued at Rs. 

1,50,000/- 

2. The fact of the case of the plaintiff, in brief, is that Plaintiff no.1 

Chandra Mohan Karki Cheti and Plaintiff no.2 Kamal Bahadur Karki 

Chetri have stated that where as  Plaintiff no.1 Chandra Mohan Karki 

Cheti has filed the case for 13 Bighas 3 kathas 2 lessas of land and 

Plaintiff no.2 Kamal Bahadur Karki Chetri has filed the case for 9 Bighas 

3 kathas of land and that they lived together cultivated the suit land 

together. That the forefathers of the plaintiffs cleared the jungles and 

made it cultivable and accordingly the land was settled with the 

plaintiffs and patta was issued in their name during the settlement. 

3. The plaintiffs have claimed that through their engaged laborers they 

cultivated Sali paddy on the suit land and in 2001 the defendants 

forcefully tried to dispossess the plaintiffs from the schedule land and 

other land of the plaintiffs. 

4. That the plaintiffs filed a proceeding u/s 145/146 (1) Cr.P.C. which was 

registered as Misc. Case no. 143/01 by the Executive Magistrate, 

Udalguri and the Executive Magistrate, Udalguri attached the disputed 

land by order dated 15/12/01 and appointed Dambaru Prasad Sarma, 

Gaon BUrah of the Khusurabari Habi as receiver in the schedule land. 

However the defendants violated the said order and cut away and 

removed the Sali pady standing in the schedule land.  

5. That the plaintiffs filed a complaint case before the learned SDJM, 

Udalguri and same was registered as CR case no. 697/01, U/S 

148/447/379/506 IPC and convicted the defendants u/s 447/379 IPC 

vide judgment and order dated 30/03/05. 
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6. That the defendants from 11/12/01 and 12/12/01 till date are 

possessing the schedule land and have not handed over the possession 

to the plaintiff.  

7. The defendants appeared and contested the suit by way of filing 

written statement wherein it is stated that the suit land was formerly a 

jungle land and before independence of India, Supal Mardi and his 

three brothers Prasanta Mardi, Jahar Mardi and Narayan Mardi cleared 

the jungle and started to cultivate sugar cane on that land since 1945 

and later on, they cultivated paddy on that land and that now they are 

cultivating sugar cane. 

8. That the plaintiffs secretly managed the Udalguri and Kalaigaon 

Revenue Department and succeeded to get their name mutated 

without the knowledge of the defendants. 

9. Thereafter the plaintiffs filed one suit bearing no. T.S. 05/71 in the 

court of Assistant District Judge of undivided Darrang district for the 

ejectment of the defendants from the suit land and suppressing the 

said suit , the plaintiffs filed another suit bearing no. T.S. 15/93 for the 

evicting of the defendants from the suit land. That as the plaintiffs 

failed to evict the defendants they have filed the present suit, 

suppressing the earlier two suits and therefore the instant suit is hit by 

the principle of Res Judicata. 

10. That the defendants also filed a petition before the Circle officer, 

Udalguri for cancellation of the names of the plaintiffs from the suit 

land. 

11. That the defendants claimed that they and their predecessor have been 

possessing the suit land uninterruptedly and without obstruction from 

the plaintiffs since 1950. 

12. That the suit is bad for non joinder of necessary party. The plaintiff did 

not implead the heirs of Jahar Mardi who died leaving behind his three 

sons. 

13. That the plaintiffs never possesses the suit land since 1945 and as the 

suit is barred by the law of Limitation and hit by the  principle of Res 

Judicata, the suit is liable to be dismissed.  
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14. On the above pleadings,  my Ld. Predecessor-in-office framed the 

following issues:- 

 

(i) Whether there is cause of action for the suit? 

(ii) Whether the suit is barred by the principle of Res Judicata? 

(iii) Whether the suit is barred by the law of Limitation? 

(iv) Whether the suit is bad for non joinder of necessaries parties? 

(v) Whether the suit is maintainable in the present form? 

(vi) Whether the suit land was settled in the name of the plaintiffs? 

(vii) Whether the defendants forcibly dispossessed the plaintiffs? 

(viii) To what relief or reliefs the parties are entitled to? 

 

15. During trial, plaintiff side examined six witnesses. Only PW1, PW2, 

PW3 and PW5 were cross examined by the defendant. Defendants did 

adduce the evidence of six witnesses. Only DW1, DW2, DW5 and DW6 

were cross examined by the plaintiff. 

I have also perused the documents exhibited in the suit. 

I have heard oral arguments of Learned Advocates for both sides.  

 

DISCUSSION, DECISION AND   REASONS THEREOF : 

16. ISSUE NO. 1, 5, 6 & 7:  These issues are vital and inter related and 

hence  taken first for discussion. 

17. The cause of actions is nothing but a bundle of material facts which the 

plaintiff must allege and prove in order to succeed in the case.  

18. In the instant suit during the argument the learned counsel for the 

defendant raised the plea that the plaintiff no.2 did not put his signature 

in the plaint and that there is no power of attorney in the name of plaintiff 

no.1 by the plaintiff no.2 hence there is not cause of action for the 

plaintiff no.2.  
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19. In the instant case it is found that though Kamal Bahadur Karki Chetri 

was named as plaintiff no.2 in the plaint, Kamal Bahadur Karki Chetri 

did not put his signature in the plain.  

20. However it is found in the cross examination of PW1, PW1 stated that 

Kamal Bahadur left about 8/9 years ago and they had joint family and 

that he is looking after the land of Kamal Bahadur and PW1 was cross 

examined in 2013.  

21. Moreover in the instant case Kamal Bahdur Karki Chetri and Dambar 

Prasad Sarma  submitted two affidavits in the court. 

22. Vide the affidavit ,Kamal Bahdur Karki Chetri has stated that he is the 

plaintiff no.2 in the instant case and that due to the financial problem 

he went to the out of the state for his livelihood and gave the power 

to his uncle Chandra Mohan Chetri to conduct his suit and that still he 

is staying out of the state for his livelihood. Vide the affidavit Lat 

Gaon Burah Dambar Prasad Sarma has stated that he knows Kamal 

Bahadur Chetri who went out of the state for his livelihood and that 

he is unmarried and that Kamal Bahadur Karki Chetri is an inhabitant 

of Khusurabari Habi.  

23. Moreover the defendant was given opportunity to cross examine 

Kamal Bahadur Chetri Karki and  Lat Gaon Burah Dambar Prasad 

Sarma after the filing of their affidavit in the court. But the defendant 

did not cross examine Kamal Bahadur Chetri Karki and  Lat Gaon 

Burah Dambar Prasad Sarma even after they got opportunity to cross 

examine Kamal Bahadur Chetri Karki and  Lat Gaon Burah Dambar 

Prasad Sarma. 

24. Hence it is found that Kamal Bahdur Karki Chetri gave the authority to 

Chandra Mohan Chetri to conduct the case and same fact was stated 

by Kamal Bahdur Karki Chetri by way of filing an affidavit in the court. 

25. To this effect I would like to cite the judgment pronounced in Ashgari 

Vs Mohd Kasim [ AIR 1951 Pat 323] wherein it was held that 

“where there is more than one plaintiff , it is not necessary that all the 

plaintiffs should sign and verify, it is sufficient if the plaint is signed by 

one of them with the consent or knowledge of the others.” 
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26. I would also like to cite the judgment pronounced by  Hon’ble 

Gauhati High Court in Kailash Singh Vs Hira Lal ( AIR 1994 Gau 

12) where in it was held that the prominent view that irregularity in 

signature of a plaint is a mere defect of procedure and does not affect 

the jurisdiction of the court. That any error, defect or irregularity in any 

proceeding in the suit will also include signing and verification of the 

plaint as laid down in Rules 14 and 15 of Order 6, CPC. It would be 

unfair and unjust to reject the plaint merely on the ground that the 

plaint was not properly signed and /or verified as plaintiff himself came 

to the witness box and made out the case in the plaint. 

27. So omission to sign a plaint is not such a defect as could affect the 

merit of a case or the jurisdiction of the court. 

28. In the instant case it is found that though Kamal Bahadur Karki Chetri 

did not put his signature in the plaint, considering the ratio of 

Hon’ble Gauhati High Court in Kailash Singh Vs Hira Lal ( AIR 

1994 Gau 12) as cited above, I am of the opinion that such 

irregularity does not affect the merit of the case as Kamal Bahadur 

Karki Chetri appeared in the court before pronouncement of the 

judgment and filed one affidavit and stated that he gave the power to 

his uncle Chandra Mohan Chetri to conduct his suit. Moreover the 

original patta in the name of Kamal Bahadur Karki Chetri is also 

exhibited in the suit. 

29. Now Plaintiff no.1 Chandra Mohan Karki Cheti and Plaintiff no.2 Kamal 

Bahadur Karki Chetri have stated that where as  Plaintiff no.1 Chandra 

Mohan Karki Cheti has filed the case for 13 Bighas 3 kathas 2 lessas 

of land and Plaintiff no.2 Kamal Bahadur Karki Chetri has filed the 

case for 9 Bighas 3 kathas of land and that they lived together 

cultivated the suit land together.  

30. That the forefathers of the plaintiffs cleared the jungles and made it 

cultivable and accordingly the land was settled with the plaintiffs and 

patta was issued in their name during the settlement. To this effect 

the plaintiffs have exhibited the original land Pass Book  bearing no. 

UCR U 125 in the name of Chandra Bahadur Karki Cheti in connection 
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with land covered by dag no. 46, 47, 59 and 63 and patta no. (9) 

new/ 5( old) of Kasura bari habi of Udalguri Mauza and original land 

Pass Book bearing no. UCR U 124 in the name of Kamal Bahadur 

Karki Chetri in connection with land covered by dag no. 61 and patta 

no. (1) new/ (1) old of Kasura bari habi of Udalguri Mauza. 

31. Both the original land Pass Books were issued in the year 1976-1977. 

32. Moreover the land which are described in the said original land Pass 

Books are land described in the schedule of the plaint of the instant 

case. 

33. On the other hand PW5 in his cross examination stated that he knows 

that the suit land belong to Chandra Bahadur Karki for last 30/35 

years. 

34. Again DW1 in his cross examination stated that the suit land (23 

Bighas) is of periodic patta land and that periodic patta is in the name 

of Chandra Bahaur Karki. 

35. Also DW5  stated in his cross examination, that suit land is in the 

name of Chandra Bahaur Karki. 

36. Though the defendants claimed that they filed a petition before the 

Circle officer , udalguri for cancellation of the names of the plaintiffs 

from the suit land, no document is adduced by the defendant to this 

effect. 

37. In Keshab Kalita & ORS V Thanu Ram Kalita [ 2007 (1) GLR 556], 

Hon’ble Gauhati High Court held that the periodic patta issued to land 

settlement holder can not be questioned fanatically or collaterally 

without specific challenge in appropriate proceeding and oral evidence 

can not way out the documentary evidence produced by the plaintiff. 

38. Hence there is no doubt as to the settlement of the suit land in the 

name of the plaintiffs. 

39. The plaintiffs have claimed that through their engaged labourers they 

cultivated Sali paddy on the suit land and in 2001 the defendants 

forcefully tried to dispossess the plaintiffs from the schedule land and 

other land of the plaintiffs. That the defendants from 11/12/01 and 



 
8 

 

12/12/01 till date are possessing the schedule land and have not 

handed over the possession to the plaintiff. 

40. That the plaintiff filed one petition before the Executive Magistrate, 

Udalguri and one complaint registered case before the learned SDJM, 

Udalguri. 

41. I have seen the order dated 15/12/01 passed by the Executive 

Magistrate, Udalguri. I have seen the order dated 30/03/05 passed by 

the learned SDJM, Udalguri in CR case no. 697/01. 

42. Moreover PW1 reaffirmed the fact of dispossession in his cross 

examination wherein PW1 stated that in 2001 they were dispossessed 

and before their dispossession the suit land was given in Adhi 

agreement.  

43. Hence there is nothing on the record to disbelieve the plea of the 

plaintiffs that they were dispossessed from the suit land.  

44. As it is found that the suit land was settled in the name of the 

plaintiffs and that the defendants forcibly dispossessed the plaintiffs, 

there is a cause of action for the suit and hence the suit is 

maintainable in the present form and issue no. 1, 5, 6 & 7 are decided 

in positive, in favour of the plaintiff. 

45. ISSUE NO. 2:  The defendants claimed that the plaintiffs secretly 

managed the Udalguri and Kalaigaon Revenue Department and 

succeeded to get their name mutated over the suit land without the 

knowledge of the defendants. 

46. Thereafter the plaintiffs filed one suit bearing no. T.S. 05/71 in the 

court of Assistant District Judge of undivided Darrang district for the 

ejectment of the defendants from the suit land and suppressing the 

said suit , the plaintiffs filed another suit bearing no. T.S. 15/93 for 

the evicting of the defendants from the suit land. That as the plaintiffs 

failed to evict the defendants they have filed the present suit, 

suppressing the earlier two suits and therefore the instant suit is hit 

by the principle of Res Judicata.  

47.  At this stage I would like to go through Section 101 Of The Indian 

Evidence Act, 1872 lays down as follows. 



 
9 

 

Burden of proof.-Whoever desires any Court to give judgment as to any 

legal right or liability dependent on the existence of facts which he 

asserts, must prove that those facts exist. 

When a person is bound to prove the existence of any fact, it is said that 

the burden of proof lies on that person. 

48. In the instant suit as the defendants have claimed that the instant suit 

is hit by the principle of Res Judicata, it is the burden on the 

defendants to adduce such evidence to show that the suit is hit by the 

principle of Res Judicata. However the defendants have not adduced 

the certified copies of T.S. 05/71 and T.S. 15/93 in order to enable the 

court  to appreciate the claim of the defendants. 

49. Hence there is nothing on the record to consider the plea of the 

defendants and the defendants could not discharge their burden as per 

law and hence the suit is not hit by the principle of Res Judicata and 

issue no. 2 is decided in negative, in favour of the plaintiff. 

 

50. ISSUE NO. 3:  The defendant claimed that the suit is barred by the 

law of Limitation. To this point the learned counsel for the plaintiffs 

stated in his argument that the instant suit is filed on the basis of title 

and the suit is within the limitation period as laid down under section 

65 of the Limitation Act, 1963. 

 

51. The plaintiffs stated that they were dispossessed by the defendants in 

the year 2001 and the suit is filed in the year 2006. That means the 

suit is filed within 12 years from the time of the dispossession and 

same is within the limitation period and issue no. 3 is decided in 

negative, in favour of the plaintiff. 

 

52. ISSUE NO. 4:  The defendant claimed that the suit is bad for non 

joinder of necessary party. The plaintiff did not implead the heirs of 

Jahar Mardi who died leaving behind his three sons. that the suit land 

was formerly a jungle land and before independence of India, Supal 

Mardi and his three brothers Prasanta Mardi, Jahar Mardi and Narayan 
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Mardi cleared the jungle and started to cultivate sugar cane on that 

land since 1945 and later on, they cultivated paddy on that land and 

that now they are cultivating sugar cane. 

 

53. To this point the learned counsel for the plaintiffs stated in his 

argument that the persons who dispossessed the plaintiffs were only 

made party to the suit and that the plaintiffs do not know Jahar Mardy 

and hence question of impleading Jahar Mardy in the suit does not 

arise. That Jahar Mardy is a stranger to the suit. 

 

54. Taking note of the argument of learned counsel for the plaintiffs and 

the decision reached in the above mentioned issues and as the 

defendants have failed to prove any right and interest over the suit 

land, I am of the opinion that the suit is not bad for non joinder of 

Jahar Mardy and issue no. 4 is decided in negative, in favour of the 

plaintiff. 

 

55. ISSUE NO. 8: In view of the discussions made above and the 

decisions reached in the foregoing issues, the plaintiffs are entitled to 

the decree as prayed for. 

 

 

ORDER 

56. In view of the discussions made above and the decisions reached in the 

foregoing issues, the suit of the plaintiffs is decreed on contest with cost. 

 

57. The plaintiffs are entitled to following reliefs: 

(1) Declaration of right, title and interest over the suit land. 

(2) Ejectment of the defendants from the suit land. 

(3) Permanent injunction against the defendants, their agents, servants 

etc., restraining them from entering in to the suit land. 
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(4) Cost of the suit. 

 

58. Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 28th day of  

September, 2015 At Udalguri. 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
12 

 

APPENDIX 

A) Plaintiff’s Exhibits: 

1. Ext 1- MYADI PATTA 

2. EX 2 – PASSBOOK OF MYADI PATTA NO.2 

3. EX 3 AND 4 – CERTIFIED COPY OF JAMABANDI 

4. EX 6,7 AND 8- REVENUE RECEIPTS 

5. EX 9 AND 10 – CERTIFIED COPY OF ORDER 

B) Defendant’s Exhibits: 

None  

 

C) Plaintiff’s Witnesses: 

1. CHANDRA MOHAN CHETRY 

2. DAMBARU PRASAD SARMA 

3. MADAN KARKI 

4. RAJKUMAR RAJBHAR 

5. KHAGEN DAIMARY 

6. THUG BAHADUR NEWAR 

 

D) Defendant’s Witnesses: 

1. SUPAL MARDI 

2. SANIRAM HASDA 

3. BABULAL TUDU 

4. DENA MARDI 

5. SONIRAM MARDI 

6. RAHIRAM MANDAL 

 

N.C.BHUYAN 

Munsiff, Udalguri 


